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Morse v. Frederick.



Morse v. Frederick was a peculiar case. It was always bound to be bizarre, as the precedent that had been established by its predecessors was contradictory. On top of that, the source of the controversy was a message that was ambiguous in of itself. At the center of it all laid a fundamental question: are students’ constitutional rights suspended when they are at school?



Joseph Frederick was attending the Olympic Torch Relay in Juneau, Alaska, which was a school-endorsed event. He came with a 14-foot banner with the message “BONG HiTS 4 JESUS” (Morse). He was causing no disruption and took offence when his principal, Deborah Morse, asked him to put it down. Whilst his friends agreed to let it go, he refused to put down the controversial sign. Morse then took the banner and later told him he was suspended for ten days. Frederick appealed the decision and the case ended up reaching the Supreme Court.



A few questions are important to understanding and making a decision on about this case. One of the first is: was Frederick at a school gathering? However, if one asks this question one assumes that there would be a difference in the verdict whether he was in school or not. In other words, thinking about his relationship with the school in terms of the accident automatically assumes that First Amendment rights are affected (and possibly altered) by schools. Proponents of a strict interpretation of the Constitution would be outraged by such an assumption. Those who believe it natural for the school to have some sort of elevated status with regards to the Constitution argue that it is natural for the Constitution to be interpretive. 



The precedent for this case was at best ambiguous. Tinker v. Des Moines asserted the rights of students in school and said they did not dispose of them before entering the campus. Later cases, like Bethel District No. 403 v. Frazer and Hazelwood School District v. Kuhlmeier had different arguments based on the notion that students were too young to be given all of their constitutional rights. Bethel argued that “the constitutional rights of students in public school are not automatically coextensive with the rights of adults in other settings” (Morse). Although the term “age” is not specifically mentioned, the verdict hints at it by using the word “adults.” Whether or not constitutional rights and their validity can be affected by age was another one of the questions the jurors of Morse v. Frederick had to consider. The two questions that they did consider, however, were slightly different. They discussed whether Frederick had the constitutional right to hold the banner up and whether or not the principal was liable for having withdrawn that right.



The jurors of the case made a considerable discussion of what the intent of the message was. By debating this point, they were assuming that if the message was disruptive or at the very least contradictive to the school’s mission of discouraging the usage of illegal drugs, then there would be a basis for lifting the First Amendment rights of Fredrick. That alone is an interesting fact: the Supreme Court was going to decide upon whether or not a student had the constitutional right to peacefully say (or show) what he wanted based on what he actually said. For a strict Constitutionalist, this is very alarming indeed. The Constitution is there to protect the people’s right to free speech and therefore it is necessary that any court, ruling upon affairs like this case, have no bearing on what was actually said but whether or not it was dangerous or caused harm to some others. 



But the Supreme Court went further then decide if the speech was dangerous or not. They wanted to know if it was promoting something illegal. Note that they had understood that the message had words with an illegal connotation on them: the court was interested in whether or not it was encouraging illegal behavior. The justices made some more or less dubious interpretations of the message. The court argued that the message could be interpreted as an imperative one: "[Take] bong hits ..." (Morse). So not only was the Supreme Court judging the validity of Frederick’s rights on what the message said, but also what the message did not say (or at best implied). There is no concrete reason to think that the message was imperative. The Court went on to argue that “Alternatively, the phrase could be viewed as celebrating drug use--"bong hits [are a good thing]” (Morse). It is being slightly dishonest here: the message reads “BONG HiTS 4 JESUS” and that is all. 



The irony of this is that whilst the content of the message was being debated, the actual motive was not. Frederick willingly admitted that the message was meant to attract the attention of camera crews and nothing else. It was a merely a joke meant to grab attention and a place on national TV. Frederick admitted this was the truth and the Court believed him. However, they nevertheless took the message at face value as being a proponent of illegal drug usage.



What this case boils down to is very simple. The Court was in a classic dilemma. They knew perfectly well that the principle of the school was not hindering free speech in the sense that the Constitution wanted free speech to be protected. This was no case of religious intolerance or censorship. However, the Court was in the annoying position of not knowing exactly how to reconcile their common sense ruling with the Constitution. The Constitution was written in a blunt, grandiose manner which truthfully was not meant to be taken literally. This is not a controversial statement. The Constitution declares that Americans have the right to bear arms. Nevertheless, if an American is 16 he/she cannot own a weapon without being arrested by the very people meant to be protecting the Constitution. This is because we have subconsciously realized that the Constitution is best used as a guiding principle rather than as a strict referendum of the law. 



Where the Supreme Court’s relationship with the Constitution becomes difficult to maintain is where there are no sub-laws to clear up any misunderstanding. Whilst there are laws governing the carrying of firearms, there are no concrete laws to govern the complexities of free speech. No law states that it is illegal to say something controversial (as the Court agreed that the message was not being disruptive or dangerous). 



Therefore, the Court is forced to fall back on precedent, which is a way for the modern court to pull itself out of the constitutional dilemma it finds itself in. Instead of creating loopholes in the jurisdiction, the Court can simply point out an earlier case and say that they are simply going to do what their equally intelligent predecessors had already established. 



Once again, Roberts’ court was stymied by the fact that previous cases had been contradictory. So they could not just point at precedent and say that the work had already been done. Although they did something similar to this (which they could afford to do, as the last two cases on the subject had been rulings which the modern court was trying to imitate), they did not just solely point at precedent.



The justice’s majority opinion has already been discussed in depth. It focused considerably on determining the intent of the message Frederick displayed and not just its denotation but the connotation as well. It doing so, it admitted that the First Amendment does not cover encouraging illegal activities. One can see that mentality when the court said that “Gibberish is surely a possible interpretation of the words on the banner, but it is not the only one, and dismissing the banner as meaningless ignores its undeniable reference to illegal drugs” (Morse). Apparently, that had a bearing on the ruling of the court. Judging from this statement, if the message had been absolute gibberish without a reference to drugs then the First Amendment would have been violated. This means that there is a line between what can and cannot be said and what is and what is not covered by the First Amendment.



The dissent suggests that the message is not dangerous and that it is lighthearted. It says that despite proposing drug usage, the message is still covered by the First Amendment and that there is no reason to withhold it from Frederick. The First Amendment, it argues, covers even proposals of illegal activity, especially since this one was meant more in jest than in protest. 



To conclude, this is a case that must have exasperated the justices. They were in a quagmire trying to find a legal explanation for why the Constitution would give the right to Frederick to unveil his banner. It was not dangerous and it did not specifically state anything rebellious enough to cause a disruption. It simply proposed something illegal, and even that is a stretch as the actual message was so ambiguous that no one could get any conclusions out of it (which is why it had been chosen for display, as its peculiarity would guarantee TV time for Frederick). The Court knew, however, that sanctioning such a banner would encourage other such manifestations. It also knew that Morse was not a repressive dictator robbing American citizens of their right to free speech. Therefore, it looked for a legal way to say that Frederick was exempt from the First Amendment’s protection. In the end, they declared that he was causing a nuisance and that being under the school’s jurisdiction Morse had nothing holding her back from confiscating the materials. Thus, the Court voted in favor of Morse.
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